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Current Popics. 


\ SUBJECT which is greatly interesting 
L the legal profession throughout the | 
State at present is that of the continuance of 
the State Statutory Revision Commission. 
In line with the action of bar associations in 
the city of New York, the metropolitan 
papers have taken up the subject and are 
strongly urging the governor to follow up 
the recommendation contained in his annual 
message to the legislature that the commis- 
sion be forthwith abolished. The bar asso- 
ciation of the State also, through committees 
appointed for that purpose, is making active 
efforts in the same direction. There appears 
to be ample ground for the criticism made 
by Mr. Clarence F. Birdseye, in his interview 
with a New York Herald reporter, that the | 
members of the commission, although draw- 
ing ample salaries, have trusted altogether | 
too much to their understudies, who have 
not only usurped the duties and responsibili- 
ties of the commissioners themselves, but 
have also found time to turn out a lot of 
more or less valuable work for law publish- 
ers in Albany and elsewhere. To what ex- 
tent the work of the commission might have 
been improved had the members of the com- 
mission given the important work entrusted 
to them their whole personal attention, in- 
stead of entrusting it to too ambitious subor- 
dinates, is a question which perhaps it will 
Vor. 61 — No. 12. 
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| 
| not be profitable at this time to inquire into. 


Certain it is that the estimate of the work 
of the commission during the ten years of its 
existence entertained generally by the pro- 
fession, as attested by the action of State and 
city bar organizations, is not such as to war- 
rant any great degree of confidence in the 
value of its future labors, or to give strength 
to any movement toward its indefinite con- 
tinuance. The New York City Bar Asso- 
ciation has recently sent out a summary of 
the work of the commission, from which it 
appears that while they have caused many 


' general acts to be passed, in the ten years of 
their official existence, the work has been so 
| carelessly or incompetently performed that 
'the legislature has been obliged to pass no 
less than 687 acts in amendment and correc- 


tion of the general laws; that last year these 
amendatory acts comprised 21 per cent. of 
all the laws passed that year, and 63 per cent. 


| of the entire legislation of 1899, including 


private and local laws and code amendments. 
Elsewhere in this issue of the LAw JoURNAL 
will be found expressions by New York 
papers which throw additional light upon 
this matter, which is of vital interest and im- 
portance to every lawyer in the State. 

Since the above was written, committees 
from the New York City Bar Association 
and the State Bar Association have ap- 
peared before the Assembly Judiciary Com- 
mittee, in support of Assemblyman Weekes’ 
bill to abolish the commission forthwith. 
Among the speakers were Judge Howland, 


| Messrs. Brainerd, Row, Young and Curtis, 


of the bar association committees, Hon. J- 
Newton Fiero, of Albany, representing the 


| State Rar Association, and Mr. Clarence F- 


Birdseye, of New York. But while in 
veighing against the statutory revision 
commission and its work all the speakers 
favored a new commission and suggested 
the appointment on such new commission 
of Hon. Charles Andrews, formerly chief 
judge of the Court of Appeals, Hon. Robert 
Earl, of Herkimer. and Hon. Francis M. 
Finch, of Ithaca, also former judge of the 
Court of Appeals, as a commission that 
would revise and classify the laws of the 
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State in a manner thoroughly satisfactory 
to the lawyers of the State. Judge How- 
land suggested that the Hon. Charles Z. 
Lincoln be made by law, not by practice, 
the legal adviser to the governor at a 
salary of $5,000 a year, and that the pro- 
posed new commissioners be also paid 
$5,000 a year. 


The New York Court of Appeals, in 
Leonard Howarth, as Receiver of the Trad- 
ers’ Bank of Tacoma, Respondent, v. Charles 
E. Angle, Appellant, decided February 27, 
1900, held that an action may be maintained 
in the courts of this State by the receiver of 
an insolvent bank of another State against 
a stockholder residing here, to recover of 
him his equal and ratable proportion of the 
debts of the bank, under a liability imposed 
by a statute of the foreign State, where it 
appears that the deficiency and defendant’s 
proportion thereof had been judicially deter- 
mined in the foreign State and also here, and 
where the provisions of the foreign statute 
fixing the liability work no injustice to him 
and are not contrary to the policy of this 
State. Judge Vann wrote the opinion, 
which is remarkable for its clearness and 
sound reasoning. In concluding he said: 
“When an action by a foreign receiver to 
collect assets, under the authority of the 
court which appointed him, works no detri- 
ment to any citizen of this State, and is not 
repugnant to its policy, it would be a pro- 
vincial and narrow view for our courts to 


refuse to extend the usual State comity. | 


There is a close business connection between 
the citizens of the different States of the 
Union. Investments are freely made in 
other States by the citizens of this State, who 
need the aid of the courts of the jurisdiction 
where the investments are made. The 
comity which we expect to have extended to 
citizens of our State, we cannot, in justice, 
refuse to citizens of other States. State lines 
should not prevent justice from being done. 
Our courts should not close their doors to a 
receiver from another State, who comes here, 
armed with the title to a just claim against a 
citizen of this State, and offers to establish 





| before the polls closed. 
| Republican candidate, asked the board of 





by common-law evidence the liability of that 
citizen. While we should keep control of 
the subject, so as to see that no discrimina- 
tion is practiced against our citizens, or in- 
justice done them either as to the substance 
of the liability or the method of procedure, 
when the same result is attained in practi- 
cally the same way as, under similar circum- 
stances, would be attained in the case of a 
domestic corporation, there is no reason for 
withholding that aid which is now afforded 
by the courts of almost all enlightened 
countries.” 


A very interesting question as to the effect 
of the death of a candidate for public office 
for whom a majority or plurality of votes 
was cast at the election, on the day of elec- 
tion and before the polls are closed was re- 
cently decided by the Supreme Court of 
Ohio. The question arose, whether, under 
such circumstances, the candidate for the 
same office receiving the next highest num- 
ber of votes would not have acquired the 
right to be inducted into the said office. The 
case was erttitled, The State of Ohio ex rel. 
The Attorney-General against Henry C. 
Speidel and William R. Walker. The office 
in question was that of sheriff of Clermont 
county. E. W. Buvinger, who was sheriff 
up to last November and a candidate for re- 
election, died one hour and forty-five minutes 
J. B. Cover, the 


canvassers to issue him a certificate, as it was 
claimed that having received the next high- 
est number of votes he was entitled to the 
office. The board refused, and on Novem- 
ber 9 the county commissioners appointed 
Walker to fill the unexpired term. When the 
term for which Buvinger had been serving 
had expired the commissioners appointed 


| Speidel for the full term of two years, begin- 


ning on the first Monday in January, 1900. 
Walker refused to vacate, and Cover’s 
friends instituted a proceeding in quo war- 
ranto to oust them both. The Supreme 
Court ousts Speidel and seats Walker, upon 
the theory that no vacancy existed or could 
exist until Buvinger’s term should have ex- 
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pired and that Walker’s successor must be 
elected at the next general election. 





In view of the fact that Sir Alfred Milner 
recently issued a proclamation announcing 
that within southern Rhodesia the military 
authorities were authorized to impress 
wagons, horses, mules, oxen, gear, provi- 
sions, forage and other necessaries, to be 
paid for at a fair value by drafts upon the 
British South Africa Company, or if objected 
to by the owner, the question of value to be 
settled by arbitration, an English contempo- 
rary expresses doubts whether English or 


Roman-Dutch law has been applied to Rho- | 


desia. It points out the fact that at common 
law the crown, under the name of “ purvey- 
ence,” possessed the right to impress 
vehicles and horses for the transportation of 
troops. It is added: “ But this right was 
abolished in 1660, and the powers for this 
purpose have since that date been statutory, 
and have depended on the annual Mutiny 
Acts until 1881, since when they have rested 
on the Army Act and its annual renewals. 
Section 115 of the Army Act permits her 
majesty by order in a case of emergency to 
authorize any field officer in command in the 
United Kingdom to issue a requisition of 
emergency requiring justices in the United 
Kingdom to issue warrants for the impress- 
ment of transport. Differences as to the 
price to be paid are settled by a county court 
judge in the United Kingdom. These pro- 
visions extend to the United Kingdom, but 
not to the Channel Islands or the Isle of 
Man. By section 177 of the Army Act the 
provisions of that act may be applied to a 
colony, so far as the local law is silent, in 
cases where any local force is serving with 
part of the regular forces of the crown, sub- 
ject to modifications made by the general 
officer commanding. But it is by no means 
clear that this provision is intended to do 
more than bring local levies under discipline, 
or to create a liability to impressment on the 
part of the civil proclamation. And prob- 
ably the explanation of the hivh commis- 
sioner’s proclamation will be found in some 
Rhodesian ordinance or in the necessities of 


And there seems to have 
been no attempt to apply a similar procla- 
mation to the Cape Colony or Natal.” 


the state of war. 


We desire to call the attention of the mem- 
bers of the profession to a communication 
published elsewhere in this issue, with refer- 
ence to the bill now pending before Con- 
gress, to provide for the further distribution 
of the reports of the Supreme Court. Our 
correspondent not only gives some timely 
| information as to the nature of this peculiar 
| bill, but adds some interesting suggestions 
|as to the publication of these reports which 
_ seem to us worthy of careful attention on the 





| part of Congress and the legal profession. 


~ ss 


Rotes of Cases. 





Carriers —Injury to Passengers. —In Bullock 
v. Houston, E. & W. T. R’y, decided by the Court 
of Civil Appeals of Texas in January, 1900, it was 
held that where a passenger left her train and 
boarded another, at a meeting point, to converse 
with another person, she cannot recover for in- 
juries sustained through negligence of the com- 
pany while she was leaving the latter train, in the 
absence of proof that the employes operating such 
latter train knew of her presence, and that it was 
only temporary, although the conductor of the 
train upon which she was actually a passenger 
consented to her boarding the other train. The 
court said in part: 

In this case the court directed a verdict for the 
defendant. The testimony shows, on behalf of 
plaintiff, that she, in company with her brother- 
in-law, was a passenger on defendant’s sound- 
bound train from Nacogdoches to Houston. After 
midnight her train arrived at Fant Station about 
fifteen minutes before the other. In order to sée 
her sister, who was to be on the north-bound train 
that night. Whitehead, the conductor of her tra‘n, 
an obliging officer, escorted her and her brother- 
in-law to the engine, which she was allowed to 
board to keep warm, it being a cold night, until 
the other train arrived. When it did arrive. she 
was helped to the platform of the coach next to 
the baggage car by her brother-in-law, and she 
and her brother-in-law went through that coach, 
and. not seeing the sister as expected, returned to 
the platform, and while there, in the act of getting 
off. the train was moved with a sudden and severe 
iolt. and she was thrown off, and suffered a severe 
sprain of the ankle. They were not on the tra’n 
any longer than to pass through it and return to 
the platform. For this injury the action was 
brought. 
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The testimony claimed to exist, as showing that 
the conductor of the north-bound train (Conelly) 
knew she was on the train for the temporary pur- 
pose for which she was there, will be adverted to 
hereafter. The propositions of appellant are that 
plaintiff was a passenger on defendant’s train, and 
that she was a licensee on defendant’s tra'n, and 
was injured through the failure of defendant to 
exercise proper care for her safety. Plaintiff was 
a passenger on the train upon which she was trav- 
eling, and remained such so long as she did not 
assume a relation or position inconsistent with that 
relation. It has been held that a passenger m“: 
alight at an intermediate station for a temporary 
purpose of business, exercise, or curiosity, without 
losing his status as a passenger (Railway Co. v 
Overfield [Tex. Civ. App.], 47 S. W. 684). A per- 
son remains a passenger while going from one 





to discuss in this case. It was, at all events, in- 


cumbent on plaintiff here to show that the con- 
ductor or some employe engaged in the operation 
| of the north-bound train knew, not only that she 


| 
| 
| 
| 


was upon the train, but that she’ was there tem- 
porarily, and expected to alight. That the con- 
ductor of her train knew this was not sufficient. It 


| was essential to plaintiff’s case that she prove that 
| some employe of the train upon which she was 


hurt knew, before her injury, that she had boarded 


| it, intending not to travel therein, but to see her 


| sister, and then alight. 


No case of intentional or 


| wanton injury upon her was shown, and this is not 


train to another in the prosecution of his journey. 


But here the plaintiff left her train altogether. and 


went upon another for a purpose that had no con- | 


nection with her journey, and inconsistent with the 


relation of passenger which she sustained to de- 
fendant. Certainly she could not be regarded as a 
passenger of the north-bound train, and while she 
was upon said train she had for the time being 
ceased to be a passenger on her own. The fact 
that her conductor accompanied her and consented 
to her act in boarding the north-bound train can- 
not be treated as the act of the company; for the 
uncontradicted testimony is that his authority was 
limited to the conduct and operation of his own 
train, and this, we may say, was the extent of his 
ostensible authority (Railway Co. v. Cooper, 88 
Tex. 607, 32 S. W. 517: Railway Co. v. Anderson, 
82 Tex. 520, 17 S. W. 139; Railroad Co. v. Carper, 
112 Ind. 26, 13 N. E. 122, and 14 N. E. 352; Shear 
& R. Neg., sec. 148). It is and was evident that. in 





accompanying her to the other train and placing | 


her upon it, he was not serving the defendant, and, 
no special authority being shown, it cannot be 
treated as the act of defendant. 

Not being a passenger when hurt, no duty de- 
volved upon defendant’s servants operating the 
train she was on, in the absence of notice to them 
of her presence and temporary purpose there, ex- 
cept to refrain from knowingly or wantonly injur- 
ing her. At stations where the journey begins and 
ends it is decided that one may accompany a pas- 
senger to a seat on the train, and while so engaged 
is entitled to reasonable precaution for his safety 
in going upon and alighting from the train: but. 
even in such cases, this duty does not arise unless 
defendant’s servants are in some manner informed 
of the presence of such person on the train and of 
his purpose (Railway Co. v. Satterwhite. 15 Tex. 
Civ. App. 103. 38 S. W. aor). Whether or not. 
when a person goes upon the train at an interme- 
diate point of the journey to visit the passenger 
the same duty is, under like circumstances, im- 
posed upon the carrier, it is not necessary for us 





claimed. 


a 


ACCIDENT AT RAILROAD CROSSING. 


NEGLIGENCE — EvIDENCE — MASTER AND SERV- 
ANT — DANGER SIGNALS. 


New York Court or APPEALS. 
Decided February 27, 1900. 


Jonun J. Lewrts, an Infant, by JEANETTE L. Lewts, 
his Guardian ad litem, Respondent, v. THE 
Lone Istanp RarLroap, Appellant. 

The failure of a locomotive engineer, when sud- 
denly confronted with an emergency, to use 
the best possible judgment to bring his engine 
to a stop, does not establish lack of care or 
skill on his part which will render the com- 
pany liable. It is, therefore, error for the 
court to charge in such a case that if the engi- 
neer omitted any act which might have pre- 
vented the collision the company is guilty of 
negligence. 

A driver approaching a railroad crossing is not 
required, as matter of law, to stop before at- 
tempting to cross the track, but his omission 
to do so is a fact for the consideration of the 
jury. 

The fact that a railroad company omitted to main- 
tain a signboard, as required by section 33 of 
the Railroad Law, over the highway at its 
crossing, is admissible upon the question of its 
negligence. Such omission may constitute 
actionable negligence when injury is shown to 
have been caused thereby. 

The degree of care which a traveler must observe 
in approaching a railroad crossing is only such 
as a prudent man would ordinarily exercise 
under the circumstances. The court may, 
therefore, properly refuse to charge that the 
traveler is bound to use extraordinary care. 

Where a number of persons engage a coach of a 
liveryman for a pleasure trip, the latter to 
furnish the coach and teams and send them in 
charge of a competent driver, the relation of 
master and servant is not thereby created be- 
tween the passengers and the driver. 


Appeal from a judgment entered upon an order 
of the Appellate Division in the Second Depart- 
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! 
ment, unanimously affirming a judgment entered | 
upon the verdict of a jury, and from an order 
affirming an order denying the defendant’s motion 
for a new trial. The appeal was allowed by the 
Appellate Division upon the ground that a ques- 
tion of law had arisen in this case which in its 
opinion ought to be reviewed by the Court of 
Appeals. 


Benjamin F. Tracy and William J. Kelly ior 
appellant; Albert A. Wray for respondent. 


Maktin, J. — The allowance of this appeal does 
not enable us to examine or determine whether 
there is any or sufficient evidence to sustain the 
verdict, inasmuch as the affirmance by the Appel- 
late Division was unanimous (Reed v. McCord, 
160 N. Y. 330). Therefore, the questions of the 
defendant's negligence and the plaintiff's freedom 
irom contributory negligence cannot be reviewed 
by this court. 

The only questions that can be passed upon by 
us are those raised by the defendant’s exceptions 
to rulings of the court upon the admission or re- 
jection of evidence, and to its charge or refusals 
to charge as requested by the defendant. To a 
proper understanding of these exceptions a brief 
statement of the facts seems necessary. 

This action was for negligence. The plaintiff 
was injured in a collision which occurred at about 
2 o'clock in the afternoon of the 31st day of May, 
1897, at a grade crossing of the Merrick road over 
the defendant’s track. The plaintiff, with a num- 
ber of associates, engaged a tally-ho coach drawn 
by six horses to convey them from Brooklyn to 
Valley Stream and return, a distance of about 
thirty miles. The horses were gentle and the 
coach was in order. There were twenty-one per- 
sons upon and in it at the time oi the accident. 
The trip was to be made in pursuance of a con- 
tract with one Hamilton, a liveryman, to transport 
the party the round trip for $30, he to furnish the 
coach and teams and send them in charge of a 
competent driver. The teams and coach were 
entirely under the control of Hamilton’s em- 
ployes, except that the plaintiff and his associates 
were, perhaps, authorized to determine where they 
would stop for lunch. The Merrick road, over 
which this excursion was to be made, is a smooth, 
maccadamized highway to the extent of eighteen 
feet in width, upon which there is a great amount 
of travel. The right of way is about fifty feet in 
width, and outside of the macadamized portion 
there are ditches and earth which are overgrown 
with grass and weeds, except about four feet on 
each side next to the macadamized portion. 

At the place of the accident the crossing was 
planked, so that the spaces between the rails, the 
rails and the macadamized road on each side of the 
track presented a smooth, even appearance, the 
top of the rails being even with the roadbed and 
planking. There was a signboard beyond the 





one-half feet from the nearest rail. 


crossing, which was to some extent obscured by 
telegraph poles between it and the track. This 
board, instead of being maintained across the 

street, as required by the statute, was placed upon 
a single post at the side of and six feet from the 


edge of the macadamized road. The words 
painted upon the signboard were not those re- 
quired by the statute, nor were they of the size 
prescribed. Section 33 of the Railroad Law re- 
quires that such signboards shall be placed, well 
supported and constantly maintained, across each 
traveled public road or street, where the same is 
crossed by a railroad at grade; that they shall be 
so elevated as not to obstruct the travel, and so as 
to be easily seen by travelers, and that on each 
side shall be painted in capital letters, each at 
least nine inches in length and of suitable width, 
the words: “ Railroad crossing; look out for the 
cars.’ The board which was erected at this place 
was upon a single post to which three boards were 
iastened, one at right angles with the post, the 
other two extending from the ends of the first to 
and beyond the post, crossing each other thereon. 
Upon these boards were painted the words: 
* Danger, railroad crossing.” On the side of the 
road, back of and extending a considerable dis- 
tance beyond the signboard, were trees and under- 
brush from twenty-five to thirty feet high. The 
prooi, while in conilict as to the distance this 
board could be seen by travelers, tended to show 
that it could be seen by one who knew of its 
existence for a considerable distance, while by a 
stranger who was not aware of its presence it 
would not be readily seen or noticed. There were 
no gates or flagman at this crossing. Upon one 
of the telegraph poles, standing near the sign- 
board, there was an electric signal bell about ten 
feet above the ground. 

For some distance from the crossing and up to 
it there are trees, woods and underbrush on both 
sides of the highway, which upon the left side 
extend to within eighteen feet of the crossing, 
obscuring the view oi the track from the highway. 
At a point in the center of the highway thirty-four 
feet from the track it could be seen for nearly 211 
feet from the crossing, and a clear and unob- 
structed view could be obtained twenty-four and 
It was seventy 
feet from the rear of the coach to the heads of 


the ieaders in the team. While previously there 
had been considerable jollity among the young 
people upon the coach, including the blowing of 
horns and the sounding of a bugle, at the time of 
the accident no unusual noise was being made and 
the team was going slowly, some of the horses 
upon a walk and the others upon a slow trot. 

The plaintiff was seated upon the top of the 
coach, where he could observe what came within 
the line of his vision. He had never been over the 





road before, and knew nothing of the location of 
As the coach ap- 


the railroad or its crossings. 
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proached the crossing he looked both ways, but 
saw nothing to indicate its presence or any ap- 
proaching danger. ‘Lhe train came irom the leit 
ot the highway, upon which side there were woods 
obscuring the plaintiff's view. Lhe locomotive 
was not using steam, and the sound oi the train 


was obstructed or interiered with by the woods. | 
A number 


‘the track was wet irom previous rain. 
of witnesses testified that they were in a position 
to have heard the sounding oi the whistle or the 
ringing of the beil if it had been blown or rung, 
but that they did not hear either. Upon the other 
hand, the deiendant’s witnesses testified that the 
engine whistied a number oi times at different 
stations and crossings within a few miles of the 
point where the accident occurred, and that it 
whistled a quarter of a mile away. 


tance to the crossing. One oi the defendant's 
employes, or rather a student fireman upon the 
engine, testified that the whistle was not blown 


until the train was within 400 feet of the crossing, | 
and that the fireman was lazily ringing the bell for | 


about eighty rods, but that he did not ring loudly, 
for the clapper just touched the sides with a slow 
motion. ‘lhere was also proof that the automatic 


signai near the crossing could be heard for a dis- | 


tance of a quarter of a mile when it rang, but that 
it did not ring on the approach of this train. 


‘Lhe train was moving thirty-five miles an hour, | 


or at the rate of over fiity-one feet per second. 


‘Lhe coach was going from five to seven miles an | 


hour, or irom about seven to ten feet per second. 
As the coach approached, no one upon it discov- 
ered the crossing or the track until the horses were 
within about ten feet of the rails. 
the driver was within fiity feet of the track, the 
piaintitt sixty-five feet away, and their view of the 
approaching train was obstructed by the woods. 


No sound of its approach had been previously | 


heard. At that time, however, one of the party, 
who stood upon the highest part of the coach, saw 
the train, cried out, “ Here comes a train,” and 
immediately jumped from the side of the coach to 
the road. .He struck the ground about thirty feet 
from the nearest rail. When the warning was 
shouted by the young man who jumped off, the 
leaders were over, the body team was just cross- 
ing, and the wheelers were upon the track. Upon 
discovering the situation, to save himself and his 
passengers, the driver seized his whip and lashed 
the team into a jump. The train was late and did 
not slacken its speed until it struck the coach near 
the middle, demolishing it, throwing the passen- 
gers to the ground and killing or maiming most 
of them. The plaintiff was thrown a distance of 
124 feet and landed upon a sand pile. He sus- 
tained a fracture of the shoulder blade and various 
bruises and contusions upon his head and other 
portions of his body. The defendant’s engineer 
testified that he could stop the train within 500 


| crossing a distance O1 775 teet. 
| across and the coach was nearly across the track 


Lhey also testi- | 
hed that the engine bell was rung irom that dis- | 


At that time | 








feet, but it was not stopped until it had passed the 
‘the team was 


when the collision occurred. ‘Lhe engineer of the 
deiendant saw the horses as they came from be- 
hind the woods, but they passed over a distance oi 
twenty-iour feet aiter he saw them before he ap- 
Piied the brakes or undertook to stop che train. 
tie used no sand upon the track, but reversed the 
engine, which locked the wheeis so that they slid, 
and the train did not stop as soon as it otherwise 
would. 

Lhe plaintiff's associates, who made the contract 
ior the team, selected the coach to be furnished 
ior this excursion, and it was decorated with bunt- 
ing by them. ‘Lhe young men who hired this 
equipage took a number of young women with 
them. No particular place had been selected 
where their luncheon was to be eaten, and, previ- 
ous to the time ot the accident, they had been 
looking for a place. 

Having thus brietly stated the facts, so far as 
necessary to a proper understanding of the ques- 
tions involved, we are brought to the consideration 
ot some of the exceptions taken upon the trial. 
While we have examined them all, we tind but few 
that require special consideration. 

ihe first and only serious question raised by the 
exceptions oi the defendant relates to the charge 
of the learned trial judge. At the conclusion of 
the principal charge the plaintitf requested the 
court to charge as follows: “ li you tind that the 
engineer oi the defendant’s train, after seeing the 


| horses attached to the tally-ho in which plaintiff 


was seated, omitted to do any act which might 
have prevented the collision, or might have les- 
sened the danger to plaintiff, defendant was guilty 
of negligence.’ ‘The court so charged, and the 
deiendant excepted. The appellant now urges that 
this was error, for which the judgment should be 
reversed, 

The engineer upon the defendant’s train first 
saw the leaders of the team attached to the tally-ho 
when the train was about 400 feet from the cross- 
ing. lt was then running at the rate of thirty-five 
miles an hour, and he did not attempt to stop it 
until he saw the team coming upon the track, 
when he applied the emergency brake and reversed 
the engine. At the rate of speed which the train 
was running only about eight seconds elapsed 
aiter he first saw the horses when the collision 
occurred. Thus, he was suddenly confronted with 
an emergency, having but a few seconds in which 
to take such precautions as were possible to pre- 
vent the accident or mitigate the injury. The acts 
necessary to stop the train were described upon 
the trial, and the engineer testified as to what was 
done. The effect of this charge was to instruct 
the jury that if the engineer omitted any one thing 
which might have prevented the collision or les- 
sened the danger, the defendant was guilty of 
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negligence. This, in effect, was an instruction 
that 1t it should tind that any such act was omitted, 
then, as a matter of law, the defendant was negli- 
gent. ‘Lhis may have presented to the minds ot 
te jury the situation as it existed under the prooi 
and subsequent to the time of the accident. The 
jury could properly consider only the situation as 
it was found to have existed when the accident 
occurred, and in the light of all the facts and cir- 
cumstances which surrounded the engineer at that 
ume. No one fact or circumstance could be con- 
sidered by it independently of the others which 
related to it. 

it is often the case that after a transaction has 
occurred the most careiul can discover that a dif- 
ierent course of action might have prevented a 
cilamity, or, at least, mitigated the injury. Still, 
when an emergency presents itself and a person 
is under great excitement from the presence of an 
impending peril, he may not act with that perfect 
judgment that he would under other and different 
circumstances and still not be negligent. “ Rail- 
ways are not liable for a mistaken exercise of 
judgment upon the part of their servants * * * 
to act with the utmost possible promptitude when 
the circumstances are such as to afford no time 
for deliberation” (Paiterson’s Railway Accident 
Law, p. 111). Where an employe of a railroad 
company is confronted with a sudden emergency 
the tailure on his part to exercise the best judg- 
ment the case renders possible does not establish 
jack of care and skill upon his part which renders 
the company liable (Wynn v. Cent. P., N. & E. R. 
k. R., 133 N. Y. 575). It is not responsible even 
ior his error of judgment (Bittner v. Crosstown 
k’y, 153 N. Y. 76; Stabenau v. At. Ave. R. R., 155 
N. Y. 511). 

The charge was in direct conflict with the prin- 
ciple of these authorities. Under the instruction 
given the jury may have understood that negli- 
gence on the part of the defendant might be based 
upon the omission of the engineer to do any act 
which it at the time of the trial believed would 
have prevented the collision or lessened the in- 
jury, thus practically ignoring the situation at the 
time of the accident. The short period of time in 
which he was obliged to act, the impending danger 
to his train, to himself, to his passengers and to 
others, with the consequent excitement attending 
such a situation, the various acts required to stop 
or iessen the speed of the train, and all the other 
circumstances surrounding him at the time, should 
have been presented to the jury and considered by 
it before it could properly find the defendant negli- 
gent by reason of the acts of its engineer. By the 
portion of the charge under consideration the jury 
was permitted to find the defendant negligent 
without regard to these facts and circumstances, 
and to hold it liable for any mistaken exercise of 
judgment upon the part of the engineer. This 
charge cannot be upheld without disregarding 









































































































































































































many of the principles of the law of negligence 
which are thoroughly established by the decisions 
ot this court. 1t was clearly erroneous, and re- 
quires a reversal of the judgment from which this 
appeal is taken. 

We might well leave the other questions in this 
case until the necessity for their determination 
shall be subsequently presented, except for the 
tact that there are many cases pending where the 
same questions are involved, one of which is of 
quite general importance, and was the basis upon 
which this appeal was allowed. 

On the trial the defendant requested the court 
to charge: “lt is negligence as matter of law to 
drive on to a steam railroad track where the view 
is obstructed without stopping, looking and listen- 
ing. The court: I will not charge it in those 
words. Mr. Kelly: 1 except to your honor’s re- 
iusal to charge as requested. The court: I will 
charge as tollows: It is negligence as matter oi 
law to drive on to a steam railroad track where the 
view is obstructed without looking and listening. 
Mr. Kelly: I except to your honor’s refusal to 
charge as requested. The court: 1 would say fur- 
ther that whether it is the duty of the traveler to 
stop depends upon the circumstances of the case, 
the surrounding conditions and the nature of the 
vehicle which he is using. I do not say, as matter 
of law, it is his duty to stop every time; I say there 
might be conditions under which he ought to stop 
in the exercise of ordinary care. Whether it was 
the duty of the plaintiff here to have stopped is 
for the jury to say, under all the circumstances 
surrounding this case. Considering the condition 
of the crossing, the obstructions, if any, its situa- 
tion and the surroundings and the nature of the 
vehicle which was being used by him. Gen. 
Tracy: And the defendant excepts to your honor’s 
charge to that effect.” We find no error in this 
charge, and think the defendant’s exceptions were 
not well taken. This question has been recently 
before us, and it was held that a person approach- 
ing a railroad crossing is not required, as a matter 
of law, to stop before attempting to cross the 
track, but his omission to do so is a fact for the 
consideration of the jury (Judson v. Central Ver- 
mont R. R., 158 N. Y. 597). 

The defendant likewise asked the court to charge 
that “ no negligence can be imputed to the defend- 
ant by reason of the size or shape of the danger 
signal, or the language of the warning, or the 
length of the letters.” This the court declined to 
charge and the defendant excepted. It is obvious 
that by this request it sought an instruction to the 
effect that a disregard of the statute by it as to 
signboards across streets or highways at its cross- 
ings could not be made a basis of negligence. 
As we have already seen, the statute requires 
every railroad corporation to cause boards to be 
placed, supported and maintained across each pub- 
lic road or street, where the same is crossed by a 
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railroad at grade. It also describes in detail their 
height, the manner in which they shall be con- 
structed and maintained, the words which shail be 
painted thereon, the character of the letters em- 
pioyed and their length and width. ‘That the sign 
erected at the crossing where this accident oc- 
curred did not comply with the statute there is no 
doubt. It is equally clear that the one prescribed 
by the statute would be more readily seen and 
would more efiectually notify an approaching 
traveler oi the existence or situation of the rail- 
road than the one used. 

While the omission to comply with the statute 
in this respect might not constitute actionable 
negligence, where a person was injured who was 
jamiliar with the crossing, and had it in mind at 
the time, as in such a case the omission would not 
contribute to his injury, still, where one is injured 
who is not iamiliar with the crossing, but is a 
stranger, wholly ignorant oi its existence or of the 
presence of any signboard, such an umission might 
constitute negligence which would justily a recov- 
ery. <Aithough this precise question has not, to 
our knowledge, been passed upon by this court, 
yet, in discussing a somewhat similar question in 
Mime: x. N. ¥. c. & H.R. RR. R. (are N.Y. 
234, 244), Judge Daniorth said: “1 do not think 
the court can say, as matter oi law, that the stat- 
utes which require signals and precautions can be 
disregarded by the deiendant, and it be allowed to 
claim that the traveler shouid not be intluenced by 
these omissions.” Again he says: “ Effect must 
be given to these wise regulations concerning 
measures to be adopted by a railroad company for 
the safety of the traveler.” We think the same 
principle should be applied to the omission of a 
railroad company to comply with the statute re- 
quiring signboards at railroad crossings where no 
such precaution is taken or where it is obvious 
that the precaution provided by the company is 
less efficient than that required by the statute. We 
are of the opinion that proof of the omission of a 
railroad company to comply with this statute is 
admissible upon the question, and may constitute 
actionable negligence and justiiy a recovery where 
the injury was caused by a disregard of it. This 
conclusion is sustained by several text writers and 
by decisions in other jurisdictions where the ques- 
tion has arisen (Thomas on Negligence, p. 409; 
Patterson’s Railway Accident Law, p. 162; Shaber 
v. St. P., M. & M. R’y, 28 Minn. 103; R. R. Co. v. 
Whitacre, 35 Ohio St. 627; Elkins v. Boston & A. 
R. R., 115 Mass. 190, 201; Winstanley v. C., M. & 
St. P. R. R., 72 Wis. 375, 380; Heddles v. Chicago 
& N. W. R. R., 77 Wis. 228, 232; Haas v. Grand 
R. & IL. R. R., 47 Mich. 4o1). It follows that the 
court properly refused to charge upon this subject 
as requested by the defendant. 

The defendant also took the following exception 
to the main charge: “I except to your honor’s 
statement of the obligation on the part of the 





traveler, where you say to the jury that a traveler 
is bound to exercise ordinary care to avoid the 
happening oi an accident at a steam raiiroad cross- 
ing. i except to that, and ask your honor to 
charge the jury is bound to use 
extraoruinary care lo avoid accidents at a steam 


that a traveler 


railroad crossing, and to use aii his iaculties to 
Getermine whether a trai is approaching and to 
avoid 1.’ Lhe court declined to so charge, be- 
cause ol the use of tlfe word “ extraordinary,” and 
said that aside irom that it charged as requested. 

Mr. Kelly: Your honor charges that it was the 
duty of the traveier to exercise ail his faculties to 
avoid danger? ‘he court: Yes, 1 have done that 
Gen. Tracy: We except to the refusal oi 
your honor to charge as requested, including the 
the word * extraordinary.’ We find no 
error in this ruling. Lhe degree of care which a 
traveler must observe in approaching a railroad 
crossing has been recently under consideration by 
this court, and it was there held that a person 
approaching such a crossing is not bound to exer- 
cise the greatest diligence, but only such as a 
prudent man approaching such a place would ordi- 
narily exercise under the circumstances (Judson 
v. Cent. Vt. R. R., 158 N. Y. 597). 

ihe only other question that need be specially 
considered arises upon the deiendant’s exception 
to the refusal oi the court to charge that the rela- 
tion of master and servant existed between the 
plaintitt and the driver and 
heiper; that the former were responsible for their 
competency, and that their negligence, if there 
was any, was imputable to the plaintiff and his 
associates. in order to establish the liability of 
one person for an injury caused by the negligence 
ol another, it is not enough to show that the latter 
was, at the time, acting under an employment by 
the former; it must be shown in addition that the 
employment created the relation of master and 
servant (Hexamer v. Webb, 1o1 N. Y. 377; King 
v. NN. ¥.C. & H. R. R. R., 66 N. Y. 184; Butler v. 
Townsend, i260 N. Y. 105). In the latter case 
Judge Finch said that the relation of master and 
servant exists where the employer selects the 
workman, may remove or discharge him for mis- 
ccnduct, and may not only order what work shall 
be done, but the manner and mode of perform- 
ance. 

The plaintiff in 
pay the driver or 


aireaay. 


use Ol 


and his associates 


the case at bar did not hire or 
attendant, and had’ no voice in 
their selection, which was an important element 
in determining the relation between them. The 
jact that the driver may have received from the 
plaintiff or his associates orders when to go for- 
ward and stop, did not make the driver the servant 
of the plaintiff (Johnson v. N. A. S. N. Co., 132 
N. Y. 576). No farther discussion of the question 
is necessary at this time, as we have recently had 
this subject under consideration (Murray v. 


Dwight, 161 N. Y. 301). It is manifest that under 
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the principles established by the decisions of this 
court the relation of master and servant did not 
exist between the plaintiff and the driver or helper, 
or either of them. 

Aiter carefully and studiously examining the 
great number oi perplexing and difficult questions 
determined during the heat and excitement of a 
sharp and protracted trial, we can but admire and 
commend the scrupulous and intelligent care and 
ability evinced by the trial judge, and the almost 
unerring correctness’ of his rulings. When the 
number and variety of the questions raised are 
considered, we are surprised, not that a single 
error was committed, but that there were not many 
more. 

The judgment and order should be reversed and 
a new trial ordered, with costs to abide the event. 

ParRKER, Ch. J.; Gray, O'BRIEN, BARTLETT, 
HaicuTt and Vann, JJ., concur. 

Judgment and order reversed, &c. 


> 


LEGAL WIT AND HUMOR. 








ec, ERSKINE once declared at a large 

party at which Lady Erskine was present 

that a ‘“ wife was only a tin canister tied to one’s 
tail,’ whereupon the following lines were written: 

* Lord Erskine, at woman presuming to rail, 
Calls a wife a tin canister tied to one’s tail; 

And fair Lady Anne, while the subject he car- 
ries on, 

Seems hurt at his lordship’s degrading com- 
parison. 

* But wherefore degrading? Considered aright, 
A canister’s polished, and useful, and bright; 
And should dirt its original purity hide, 

That's the fault of the puppy to whom it is tied! ”’ 

An attorney, on the marriage of his son, gave 
him £500, and handed him over a Chancery suit, 
with some common-law actions. About two years 
aiterwards the son asked his father for more busi- 
ness. “ Why, I gave you that capital Chancery 
suit,” replied the father, “and then you have got 

a great many new clients; what more can you 

want?” ‘ Yes, sir,” replied the son, “ but I have 

wound up the Chancery suit, and given my client 
great satisfaction, and he is in possession of the 
estate.’ ‘“ What, you improvident fool,” rejoined 
the father indignantly, “ that suit was in my fam- 
ily for twenty-five years, and would have continued 
so as much longer ii I had kept it. I shall not 
encourage such a fellow.” 

One chief justice was hanged at Tyburn in 1389 
by the barons, who were at variance with his lord- 
ship’s legal views. 


Chief Justice Saunders was corpulent in his per- | 


son, drinking at times beer on the bench, and 
occasionally brusque to every one who sat near 
him. His constant abode was with an old tailor 


The complaint of Jack Cade was that of the 
common folk in his days: “Is not this a lament- 
able thing, that of the skin of an innocent lamb 
should be made parchment?” His first command, 
as Shakespeare has represented it, was: “ Now go 
some and pull down the Inns of Court.” And so 
effectually did his followers execute this behest 
that they burnt the Temple with its libraries and 
practiced the last solemn rites of the law upon all 
students and “ practicers”’ they could meet with. 

Two legal knots: i 
“li "tis to marry when the knot is tied, 

Why then they marry who at Tyburn ride; 

And if that knot till death is loosed by none, 

Why then to marry and be hanged’s all one.” 
Laws are like grapes, that being too much 
pressed yield a hard and unwholesome wine. 

A Lawyer and His New Office Boy. — A lawyer 
took in a new boy the other day, and, as he had 
suffered to some extent from the depredations ot 
the former one, he determined to try the new Loy’s 
honesty at He therefore placed a five- 
rovnd note under a weight on his desk, and 
waiked out without a word. Upon his return 
half an hour later the note was gone, and hali-a- 
crown in silver had taken its place. “ Boy! when 
I went out I left £5 under this weight.” “ Yes, 
sir; but you hadn’t been gone five minutes when 
a man came in with a bill against you for £4 17s. 
6d. I guess the change is correct?” “ You paid 
a bill?’’ ‘ Yes, sir; there it is all receipted. The 
man said it had slipped your mind for the last four 
years, and so ” He did not get any further 
before he made a rush for the door. That boy is 
not in the law business any more. 

Lord Chief Justice Willes was a man of so little 
personal decorum that he was perpetually offend- 
ing against the respect due to his office. He 
would play cards at the public rooms at watering 
places, and one night, when so engaged, was ex- 
tremely annoyed by a young barrister, who, feign- 
ing to be intoxicated, stood by the table, looking 
over his cards, and was so troublesome that at last 
Willes spoke sharply to him: “ Sir,” said he, pre- 
tending to stagger, ‘* 1 — beg pardon; but I wanted 
to improve in playing whist; so—so I came to 
look over — you; for if—if—I—JI am not mis- 
taken, sir — you are a judge.” 

Some years ago men used to walk about openly 
in Westminster Hall with a piece of straw in their 
boot. By this sign attorneys knew that such per- 
sons were in want of employment as false wit- 
nesses, and would give any evidence required for 
money. For instance, if an advocate wanted an 
obliging witness, he would go to one of these men 
and show him a fee, which, if not sufficient, the 
witness would not take any notice. The fee was 
then increased until its weight recalled the power 
of memory to a sufficient extent. By this they 

derived their name, “ Men of Straw.” 


once. 








near Temple Bar. He left the tailor his executor. 


A question was asked, Which were the greatest 
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wonders in the world? ’Twas answered: Women’s | 


and lawyers’ tongues, for that they did lye, yet 
never lye still. } 

Gen. Hawley, who drew up his own will be- 
cause of the hatred and suspicion with which he 
regarded all lawyers, leit £100 to his servant, 
Elizabeth Buskett, because she had proved herself 
a useful and agreeable handmaid. ‘The rest of his 
belongings he bequeathed to his adopted son, but 
provided that, if he married the said Elizabeth, 
neither were to inherit a farthing. He desired his 
executors to consign his carcass to any place they 
pleased, and if the parish priest should claim a 
burial fee they were to let the puppy have it. 

Marriage is a kind of legal trathe carried on be- 
tween the two sexes, in which each is constantly 
endeavoring to cheat the other, and both are com- 
monly losers in the end. 

The will of a jilted bachelor left a handsome 
legacy to a lady who had, twenty years before, 
refused to marry him, in order to express his 
gratitude to her for her forbearance, and his ad- 
miration for her sagacity in leaving him to a happy 
bachelor life of independence and freedom. 

The will of John George, of Lambeth, who died 
in London in June, 1791, contained the following 
words: * Seeing that 1 have had the misfortune to 
be married to the aforesaid Elizabeth, who ever 
since our union has tormented me in every pos- 
sible way; that, not content with making game of 
all my remonstrances, she has done all she could 
to render my life miserable; that heaven seems to 
have sent her into the world solely to drive me 
out of it; that the strength of Samson, the genius 
of Homer, the prudence of Augustus, the skill of 
Pyrrhus, the patience of Job, the philosophy of 
Socrates, the subtlety of Hannibal, the vigilance 
of Hermogenes, would not suffice to subdue the 
perversity of her character; that no power on earth 
can change her, seeing we have lived apart during 
the last eight years, and that the only result has 
been the ruin of my son, whom she has corrupted 
and estranged from me; weighing maturely and 
seriously all these considerations, I bequeath to 
my said wife Elizabeth the sum of one shilling, to 
be paid unto her within six months after my 
death.” 

In the course of a trial in the Court of Common 
Pleas, one of the witnesses stated to Mr. Sergeant 
Vaughan, who was cross-examining him, that he 
(the witness) was a twine-spinner and mat manu- 
facturer, and dealt in flax and hemp. Mr. Sergeant 
Vaughan: “I am sorry to hear, sir, that you deal 
in hemp (a laugh).” Witness: “I dare say you 
are, sir, for I make ropes to hang lawyers” (great 
laughter). Mr. Sergeant Vaughan: “I hope, sir, 
you will keep a little for your own use, for you 
are very likely to want it.” Witness: “I shall 
save enough for you, sir, at all events.” 

Two Irishmen being about to be hanged, the 
gallows were erected over the margin of a river. 





When the first man was drawn up the rope gave 
way; he fell into the stream, and escaped by swim- 
ming. The remaining culprit, looking at the exe- 
cutioner, said with genuine native simplicity, and 
an earnestness that evinced his sincerity: “ Do, 
good Mr. Ketch, if you please, tie me up tight, for 
if the rope breaks 1 am sure to be drowned, for 
1 can’t swim a stroke.” 

Dymond once wrote as follows respecting bar- 
risters: “When a barrister arrives at an assize 
town on the circuit, and tacitly publishes that he 
is willing to take the brief of any client; that he is 
ready to employ his abilities, his ingenuity, that 
any given cause is good, or that it is bad, and 
when, having gone before a jury, he urges the side 
on which he happens to be employed with all the 
earnestness of seeming integrity and truth, and 
devotes the faculties God has given him in promo- 
tion of its success— when we see all this, and 
remember that it was the toss of a die whether he 
should have done exactly the contrary, I think 
that no expression characterizes the procedure, 
but that of intellectual and moral prostitution.” 

A Dakota schoolmistress sued three young men 
for breach of promise. Counsel for one of the 
defendants moved for a nonsuit, on the ground 
that she was too promiscuous, The court seemed 
disposed to grant the motion, whereupon the 
plaintiff asked: ‘ Judge, did you ever go out duck 
shooting?"’ His honor’s eyes lit up with pride of 
a sportsman as he answered: “ Well, I should say 
so; and many’s the time that I’ve brought down 
a dozen at a shot.” “I knew it,” eagerly added 
the fair plaintiff; “that’s just the case with me, 
judge. A flock of these fellows besieged me, and 
I winged three of them.” The motion for a non- 
suit was denied. 

A Scotch judge who, after pronouncing sentence 
of death upon a former companion, whom he 
found it difficult to beat at chess, added: “ And 
now, Donald, my man, I’ve checkmated you for 
cnce.” 

The following satirical epitaphs were written on 
lawyers: . 

Here lies what’s left of Lawyer Jesson, 
Who taught mankind this useful lesson — 
That when they’d spent their last in law, 
He'd cease to wag his nether jaw. 


Under this stone 

Lies Lawyer Bone; 

He lying lived, and lying died, 
For, dying or living, he always lied. 


Death brought an action, he could not defend it, 

He surrendered his body, thus hoping to end it. 

His mistake he found out, for what could be 
plainer? 

Against his poor soul Satan lodg’d a detainer. 

In limbo he lies in most anxious expectment, 

That the judge will release him by way of eject- 
ment; 
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His hopes are in vain, for on searching we find 

‘the judge has summ’d up—final judgment is 
signed. 

So the lawyer in spite of Coke, Blackstone and 
Co., 


With his agent in quod, must remain statu quo. 


The following was written on Ryenet, an iniqui- 
tous Dutch judge at the Cape of Good Hope: 


Here lies in death, who living always lied, 

A base amalgam of deceit and pride; 

A wily African of monstrous shape, 

The mighty Quinbus Flestrin of the Cape. 
kogue paramount, ten thousand rogues among, 
He rose and shone like phosphorus from the dung; 
The woli and iox their attributes combined 

To form the odious features of his mind; 

Where kennelled deep by shame, oy fear unawed, 
Lurk’d supine villainy, deceit and fraud, 
Hypocrisy, servility, and lust, 

A petty tyrant and a judge unjust; 

Partial and stern in every cause he tried, 

He judged like Pilate, and like Pilate died. 

Urged to despair, by crimes precluding hope, 

He chose a bullet, to avoid a rope. 

Consistent knave! his life in cheating passed, 

He shot himself, to cheat the law at last. 

Acme of crimes, self-murder crowned the whole, 
And gave to worms his corpse — to fiends his soul. 


Cross-examination is an invention, the effect of 
which is to draw whatever you please from an 
innocent man with delicate nerves, and to save a 
robust criminal. 

At the trial of the Duchess of Kingston for big- 
amy, Lord Bathurst, the lord chancellor, thus 
gravely addressed the duchess: “Madam, the 
iords have considered the charge, and evidence 
brought, and have likewise considered everything 
which you have alleged in your defense; and upon 
the whole matter their lordships have found you 
not guilty of the felony wherewith you stand 
charged, but, on dismissing you, their lordships 
earnestly exhort you not to commit the same 
crime a second time.” 

“Jury,” said a western judge, “ you can go out 
and find a verdict. If you can’t find one of your 
own, get the one the last jury used.” The jury 
returned with a verdict of “ Suicide in the ninth 
degree.” 

Law is like a sieve — you may see through it, 
but you will be considerably reduced before you 
can get through it.— Law Times (London). 


—___@___——__— 


R. L. STEVENSON AND THE LAW. 


le one who turns to the two fascinating 
«) volumes of R. L. Stevenson’s recently pub- 


lished letters expecting to find among other 


treasures a graphic description of life at the 
Scotch bar will soon discover his mistake. 


Stev- 








enson’s legal studies and his admission as an advo- 
cate were the merest incidents in his life. As he 
himseli tells us, his knowledge of the law soon 
dwindled to a hazy recollection that stillicide was 
not a crime nor emphyteusis a disease. Never- 
theless his letters show us here and there that he 
had a seeing eye for the humanities which lurk in 
even the driest legal tomes. For instance, he 
writes to Henry James in 1893 that he is reading 
“with rapture” Fountainhall’s Decisions, doubt- 
less in his desire to get local color for that match- 
less “ broken arc” Weir of Hermiston. Steven- 
son’s comment on the two ponderous volumes 
which the excellent Sir John Lauder, of Fountain- 
hall, left to a neglectful posterity is admirably true. 
‘The work,” he says, “ hasn’t much form, and is 
inexpressibly dreary, I should suppose, to others 
—and even to me for pages. It’s like walking in 
a mine underground and with a damned bad lan- 
tern and picking out pieces of ore.” That is the 
aptest possible description of the quaint and bulky 
miscellany of legal cases, anecdotes, and history 
which Fountainhall compiled in the eventful period 
between 1678 and 1712. What would the old judge 
have said had he been told that two centuries later 
his work would be read with appreciative relish 
in a distant island of the Pacific! So true is it that 
Stevenson touched nothing which he did not 
adorn, that the rough verses in which he jots down 
his impressions of a winter morning in the parlia- 
ment house (vol. I, p. 109) give a picture of it as 
marvelously realistic as any that has ever been 
drawn. The salle des pas perdus of the Scottish 
bar was never more vividly described in its No- 
vember aspect than in this verse: 


“ That muckle ha’, maist like a kirk, 
I’ve kent at braid mid-day sae mirk 
Ye’d seen white weegs an’ faces lurk 
Like ghaists frae Hell, 
But whether Christian ghaists or Turk 
De’il ane could tell.” 


We wonder what he would have thought of the 
“humanized abomination ”’ of the modern electric 
lights with which the old oak roof has lately been 
studded in startling anachronism, and which now 
combat the native gloom of the hall on such morn- 
ings as his lines describe. — Law Times (London). 





AN EXPERIMENT WITH TYPICAL 
CRIMINALS. 


SAMUEL G. SmiTH, in the March Appleton’s Popu- 
lar Science Monthly, New York. Condensed 
for Public Opinion. 

OMBROSO and the Italian school say that 
they have discovered a type of man who is 

born a criminal, and who may be recognized by a 

Mongolian face, abnormal features, ill-shaped 





ears, unsymmetrical skull, and various psychical 
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peculiarities, which are the result of bad organiza- 
tion. This doctrine is illustrated by descriptions 
of criminals who have the abnormalities, and in 
the hands of skilful writers the case is made very 
plausible. The theory is in harmony with so much 
popular modern thought, which loosely interprets 
the doctrine of evolution by a crass materialism, 
that it has infected American prison literature, 
while it has never misled those men to whom 
practical experience has given the most right to 
have an opinion on the subject. The sense of per- 
sonal responsibility is still the foundation of social 
order, and if in truth there is no such thing, the 
world is awake at last from its dream of morality; 
righteousness is resolved into heredity, structure 
and habit; living is a mere puppet show, and the 
wreck of things impends. 

It occurred to me to try an experiment in a 
manner entirely different from the usual criminal 
researches. Having been very familiar with a cer- 
tain prison for many years, I requested the warden, 
who is a very able man in his profession, to send 
me the photographs of ten or a dozen men whom 
he regarded as the most representative criminals 
in his population of some five hundred persons. 
The warden was not informed of the use I in- 
tended to make of the material, and supposed it 
was for illustration in university class work. Later 
he gave me the Bertillon measurements of the 
men, with an epitome of their history. A number 
of these men I have known for years. So far from 
this selection supporting the modern theory of a 
criminal type, it confutes it in a conspicuous man- 
ner. The abnormalities are slight, and there is as 
great a diversity among the men as could be asked. 
It must be remembered that these cases were 
selected by a shrewd and competent official, solely 
upon their criminal record, and not in the interests 
of any theory whatever. 

To complete the experiment, I submitted these 
portraits to a number of gentlemen, and to no two 
of them at the same time, for their opinions of the 
cases. The informal committee represented the 
different professions which might be expected to 
fit men for observation, for there was a lawyer, a 
physician, a railway president, a criminal judge 
and a college professor. Each of them is eminent 
in his special field. The committee was asked to 
name the crimes, and to group the men according 
to their criminal record. Each opinion differed 
from the other, and all were wide of the mark 
But while the committee was at work on the photo- 
graphs the writer was at work on the committee, 
and actually discovered more anomalies of organ- 
ization in these distinguished citizens than are 
apparent in the criminals. After this remark it is 
necessary to withhold their names, though some 
of them are men of national reputation. 

It is time to reassert with increasing emphasis 
the personal responsibility of the individual, and 
to insist upon the enthronement and guidance of 


conscience. There are certainly social and eco- 
nomic reasons for crime, some ot which the writer 
has pointed out elsewhere, but the chiet tact in 
human life is the power oi seli-determination. ‘he 
number of abnormalities and their extent depend 
upon a variety of circumstances, among whicn ae 
iood, climate, occupation and the incidents ot birth 
itseil, as well as the various iorms O01 iniantie 
ease. 1 wil undertake to hnd enough physicai 
peculiarities, in any locality, or among the mem- 
bers of any proiession, to estabiish any physicai 
theory which may be _ propounded. — Public 
Upinion. 


AN IRISHMAN'S WILL. 





N the name of God, Amen! I, Timothy Doolan, 
ot Bailydownaerry, in the county ot Clare, 
tarmer, being sick and weak in the legs, but o: 
sound head and heart— glory be to God! —do 
make this, me first and last wiil and auld new 
testimint, and first | give me soul to God whin it 
plases him to take it, sure — and no thanks to ic, 
ior 1 can't help it thin — and me body to be buried 
in the ground in Baliydownderry chapel, where all 
me kith and kin that have gone before and thuse 
that live aither me, belonging to me, are buried. 
Peace to their ashes, and the sod rest lightly on 
their bones. Bury me near me god-tather, felix 
O’Fiuthert, bechuxt and bechune him and me 
father and mother, who is separated all together, 
at either side av the chapel yard. I lave the bit o1 
ground containing tin ackers—raie auld Irish 
akers!—to me eldest son, Tim. Me daughter, 
Mary and her husband, Paddy O’Reagan, are to 
get the white sow that’s going to have the twelve 
bonifs. Teddy me sicund boy that was kilt in the 
war av Ameriky, might have got his pick av the 
powltry, but as he is gone I'll lave them to his 
wife who awse afore him. I bequeath to all man- 
kind the fresh air av heaven, all the fishes av the 
sea they can ketch, and all the birds av the air 
they can shute. I lave to them all the sun, moon 
and stahrs. I lave to Peter Regerty a pint oi 
| potheen I can’t finish, and may God be mercitu: 
to him. Timotuy Doo.ay. 





——_—_—____ 


ixgal Laughs. 





She was reading over the marriage service. She 
made it a point always to do this, “ for,’ as she 
once said, “no matter how well you may have 
known a part in the past, it always should be re- 
hearsed before a piece is revived.” “ Till death do 
us part,’ she read. Then she stopped to think. 
“Dear me!” she commented, 


“how foolish! 


Haven’t they any confidence in the courts?” — 
Chicago, Evening Post. 
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Legal Notes. 


W. Hannis Taylor, former minister to Spain and 
author of a standard “ History of the English Con- 
stitution,” is now engaged at his home in Mobile, 
Ala., in writing a text-book of international law. 


Hon. J. B. Cassoday, chief justice of Wisconsin, 
has accepted an invitation to deliver an address at 
the coming meeting of the Illinois State Bar As- 
sociation on * John Scott and John Marshall” or 


“Chief Justice Marshall contrasted with Lord ! 
Chancellor Eldon.” 
The Washington Law Reporter says: “An 


amendment to the rules of the Supreme Court of 
the District of Columbia in respect of examina- 
tions for admission to the bar was promulgated by 
the court in General Term on Monday, February 
19, 1900. The rules as amended permits students 
of law to take the examination on the completion 
of a three years’ course of study in a law school, 
instead of requiring three calendar years of study 
as heretofore. The amendment was adopted by 
the faculties and students of the several law schools 
of the city, and its adoption is a direct recognition 
by the court of the high character of the work 
done by these institutions.” 


According to the statements of well-known 
members of the Cook county bar, law business in 
Chicago has reached a state of collapse that threat- 
semi-starvation for hundreds of 
practicing in the civil courts. The influence of the 
bankruptcy act, the legal departments of the trust 
companies, the clogging of court calendars with 
personal injury suits, and the never ceasing influx 
of lawyers from the country district, they say, have 
resulted in an alarming diminution of the volume 
of business and an increase in the number of men 
among whom business must be divided. Figures 
taken from the annual reports of the clerks of the 
courts indicate that these statements are based on 
fact. Many men whose incomes two years ago 
were $5,000 are now making no more than $2,000. 
Ii is asserted that of the 4,000 lawyers in Chicago 
not more than 400 are making more than their 
living expenses. 


ens attorneys 


Ex-Judge David J. Pancoast, of Camden, who 
is chairman of the committee on legislation of the 
Camden County Bar Association, sends out a pro- 
posal that the following shall receive the consid- 
eration of the lawyers of the State. It is entitled 
* An act in relation to courts, and to fix a time 
within which causes shall be decided,” and reads: 
* That hereafter it shall be the duty of every court 
in this State, in which any cause or matter shall be 
originally heard and submitted for decision or 


judgment, to determine and decide the same 


within six months after its submission, unless there 
shall be some good and sufficient reason to the 
contrary, which reason shall be by the said court 


! 


stated and entered upon the record in the cause 
or matter within the said period of six months, 
which said statement and entry upon the recora 


| shall specify the time at or within which the said 


cause or matter will be decided, which shall not be 
later than three months after the said reason for 
the delay is stated and entered upon the record as 
above required.” — New Jersey Law Journal. 


A Roman Catholic woman named Akroyd, says 
The Barrister, was tried before the Court of 
Queen’s Bench in Dublin for refusing to produce 
a Protestant child, which she had abducted. Some 
amusement was created in the court when the 
prisoner was sentenced to six months, without 
hard labor, in Richmond prison, which is only for 
the incarceration of males. Carved in the stone- 
work over the main entrance to the prison are the 
following words: “ Cease to do evil, learn to do 
well.” The commitment was the subject of the 
following lines: 

In most earthly tribunals some harshness ‘prevails, 

But the Court of Queen’s Bench is both prudent 

and mild; 
It committed Miss A. to the prison for males 

As the readiest mode of producing a child. 
How she’ll do so surpasses conception to tell, 
Should she “cease to do evil, and learn to do 

well; ” 
And if in six months, without labor confined, 
She produces a child, she’ll astonish mankind. 


The relative legal value of a judge’s statement 
from the bench and an affidavit made by just a 
plain man is discussed in People v. Blackburn (59 
Pac. Rep. 573). In this case also the duty of the 
judge to be not merely present in court, but also 
attentive to what is going on, is declared. The 
defendant had been convicted of a felony. Upon 
the hearing of a motion for a new trial there were 
presented two affidavits made by two persons, 
who were present at the trial, in which the de- 
ponents said that after the court had instructed the 
jury, and while the district attorney was address- 
ing the jury, the presiding judge left the bench 
and the court-room, closed the door behind him, 
and was absent from the court-room about ten 








minutes, during which time the district attorney 
continued addressing the jury. No affidavit dis- 
puting these facts or explaining the absence of the 
judge was made. When the two affidavits were 
read the court said: “What! What! The court 
knows of its own knowledge that it was not absent 
any such time, or in any such manner, and was 
not out of hearing of counsel while arguing said 
cause at any time, and that the door of my cham- 
ber was open at that time, and even when the 
door is shut I can hear all that is going on in the 
court-room.” The Supreme Court of California in 
granting a new trial said: “ The statement of the 
| judge, treated as an affidavit, and given its full 
| effect as stich, does not controvert the affidavits 
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presented with the motion in all their essential 
facts.” The court cited with approval these words 
of another court: “Something more is required 
of the presiding judge than that he should be 
within hearing.” — N. Y. Evening Post. 


STATUTORY REVISION. 


HE legal profession is at last moved to protest 
against the enormous multiplication of laws 
by the commissioners of statutory revision. The 
last straw came in the shape of a proposal to add 
no less than eleven new codes to their previous 
achievements, including a revision of the Code of 
Civil Procedure. The feeling toward this plan was 
indicated by a vigorous protest from the State Bar 
Association against any further proceedings by the 
present commissioners, and at its meeting last 
night the Bar Association of this city unanimously 
adopted a resolution calling for the abolition of 
the board of revision, and for the rejection of all 
the bills that it has prepared. As if this was not 
enough, another resolution was adopted directing 
the committee on amendment of the law to do 
whatever seemed advisable to defeat these bills, 
and put an end to the existence of the statutory 
commission. Its twelve years of activity have left 
law in such a chaotic state as to draw forth the 
statement from Mr. W. G. Choate that its work 
had been worse than useless. Such emphatic tes- 
timonials to the value of the labors of a commis- 
sion have seldom been furnished by those most 
directly interested in the result of these labors. 
This action of the lawyers finds justification on 
many grounds. Looking merely at the direct 
pecuniary cost of maintaining this board. we find 
that it has already amounted to $202.000, while its 
work. badly done as it is. is only half completed. 
The board wants $22,000 for salaries this year. 
The first revision of our laws cost $4.000. The 
second revision, in which Chancellor Kent par- 
ticipated, cost $2.000, and the third cost the same. 
The fourth revision. which resulted in that really 
vreat corpus juris. long known as “ The Revised 
Statutes.” which has furnished their fundamental 
law to many of the States of the Union, cost less 
than $20.000. About three years were occupied in 
this monumental work. which the present board 
has mutilated with what many lawvers regard as 
wanton recklessness. if not blundering incapacity. 
In two vears 277 acts have been passed to amend 
the work of this body. and in 1899 these amenda- 


tory acts amounted to one-fifth of all the laws | 


passed. and to more than three-fifths of those not 
of a private or local character. exclusive of amend- 
ments to the Code of Procedure. It really seems 
probable that the work will have to be done all 
over again bv a competent body organized as 
recommended by the State Bar Association. — N 
Y. Evening Post. 





English Hotes. 


Lord Russell told the Nottingham law students 
that all judges make mistakes, otherwise there 
would be no reason for the existence of courts of 
appeal or the house of lords. His lordship added 
that it cannot be said that the house of lords do 
not make mistakes simply because there is no 
other court of review. 


Truth says that the dispute between the treasury 
and the representatives of the late Duke of West- 
minster has been settled, and the case will not go 
into the law courts, the result being that death 
duty will now have to be paid upon the whole of 
his real and personal property. It is estimated 
that upwards of a million sterling will have to be 
paid by the new duke in respect of the duty on the 
settled estates in Middlesex and Cheshire. 


Mr. Justice North, of the High Court of Justice, 
Chancery Division, has retired on a pension of 
£3,500 a year, haivng served more than fifteen 
years on the bench. While not a great or brilliant 
jurist, he was always a faithful and thorough 
worker, and his judgments have seldom been re- 
versed by the Court of Appeal. He is now sev- 
enty years of age. The vacancy in the High 
Court has been filled by the appointment of Mr. 
H. Burton Buckley, Q. C., a leader of the chan- 
cery bar and an expert on company law. The 
appointment seems to have been generally satis- 
factory to the profession. 


His honor Judge Woodfall, says the St. James’s 
Gazette. must be getting tired of the word “ dog.” 
Tt seems that in last November he shot at a dog 
that was trespassing in his grounds. and the dog 
died. The owner thereupon sued the learned 
County Court judge before one of his brethren 
and the case was settled. Since then a remark of 
the defendant to the effect that he did not mean 
to kill the dog was taken as evidence of his inten- 
tion to cruelly torture it. He was accordinelyv 
nrosecttted last month at the Torauay Police 
Court. where the bench verv pronerly held that 
there was no intentional cruelty, and dismissed the 
summons with costs. 


It has been stated that the unclaimed bankers’ 
balances amount to some seventy millions. The 
law of ownership of these balances is as curions 
as it is little known to the public. 
money placed at a bank without having been 
drawn upon during the six vears becomes the 
absolute property of the banker. So it was h-’ 
some fiftv vears avo by the Court of FExcheaner ‘r 
Pott v. Cleeo (16 M. & M. 221). and althouch 
Chief Baron Pollock doubted the correctness -‘ 
that decision. it was -anpnroved shortly ofterwards 
he the hance of lords in Tolev v. Hill (2 H. TT. 24) 
The law clearlv is that the banker is neither agent 


After six vears 


‘nor trustee for the customer. who merely lends 
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from liability in respect of libellous matter in any 
book in the library, unless they fail to withdraw 
the book after notice that proceedings are abom 
to be instituted against other persons. Such a rule, 
it seems, might fairly be applied to all libraries. — 
Solicitors’ Journal. 


———— ——— 


Gurrvespondence. 


UNITEDISTATES REPORTS. 


To the Editor of the Albany Law Journal: 

My attention has recently been called to a bill 
now pending in congress (H. R. 2551; S. 2489), 
introduced in the house by Mr. Jenkins and in the 
senate by Mr. Hoar, being entitled “ A bill to pro- 
vide for the further distribution of the reports of 
the Supreme Court.” This measure, it seems to 
me, is worthy of receiving much more attention 
than it has yet received from the public and the 
profession, and of full airing on the floor of con- 
gress. Already fully $60,000 has been expended 
by the government on these United States Re- 
ports, and it would seem that no further appro- 
priation should be made without the best and most 
convincing reasons for its necessity. This is espe- 
cially true for the reason that there is, or soon 
will be, an edition of United States Reports on 
the market which can be bought for $1.00 per 
volume. with full annotations down to the present 
time. I respectfully submit that the manifestly 
proper thing would be, if the bill is to pass at all, 
to have contained in it a provision that the cost 
to the government should not exceed the price of 
$1.00 per volume, which. I am certain, would give 
a handsome profit to those who are publishing the 
work. Perhaps a still better way would be to 
have the Supreme Court reporter provide in his 
contract that all of these books should be furnished 
by him at a price not to exceed $1.000, to be paid 
for by the government, and that all future volumes 
should be put in at the same price. The govern- 
ment could very readily republish all of these 
volumes and bring them right down to date with 
full annotations. for the amount of money that it 
would have to pav for the volumes which by the 
terms of this bill it is proposed to purchase. 

Now that I am on this subject. it occurs to me to 
inquire why it would not be well for congress to 
pass a law giving the reporter a good. round sal- 
ary. stch as the reporter of the United States 
decisions should receive. and these volumes covld 
then be published bv the government and fur- 
nished to the profession and every one else at a 
price not to exceed $1.00 or $1.20 per volume at 
the outside. Then the entire matter of publishing 
its reports would be in the hands of the govern- 
ment. where it properly belongs. As a matter of 
course. the matter of the appointment of the re- 
porter would remain just as it is now. with the 
court. ji 





money to him, so that the Limitation Act, 1623 (21 
Jac. 1, c. 16), applies to the loan, which becomes 
irrecoverable after the lapse of six years. — Law 
Times. 





Rew Books and Few EKAditions. 


Have and To Hold. By Mary Johnston. 
Boston: Houghton, Mifflin & Co., 1900. 


To 


Miss Johnston’s rare talent as a writer of fic- 
tion, exhibited unmistakably in her popular and 
thrilling story, ‘ Prisoners of Hope,” is but con- 
firmed in her latest and even more popular book, 
“To Have and To Hold.” Every line bears evi- 
dence of artistic finish. The writer, evidently “ to 
the manner born,” has succeeded most admirably 
in reproducing the very atmosphere of the old 
colonial times in Virginia, and the work is sus- 
tained throughout in a way that shows positive 
genius. Not only are the leading characters 
drawn with remarkable strength and power, but 
her descriptions of nature in all its varied forms — 
dawn and sunset, storm and calm, forest and 
river, old ocean’s moods—are perhaps equal to 
anything produced by contemporaneous writers. 
The book fairly riots in action. There is not a 
dull page in it. When once taken up the reader 
finds it difficult to stop until the last page is read. 
True, the criticism can be made that the story is 
full of highly improbable — indeed, impossible — 
incidents, crowded one upon another in riotous 
profusion, and if told by a less talented and fin- 
ished writer they would be apt to pall; but there is 
about Miss Johnston’s writing a subtle charm that 
carries the reader on and disarms criticism, despite 
this crowding of incident upon incident. Her de- 
scription of the haunted wood is, to our mind, one 
of the most weirdly beautiful bits to be found in 
the English language, and the story of the attack 
upon Jamestown by the Indians is thrilling in 
every line. All through the book are to be found 
the exquisite touches which proclaim the true 
artist. If there is a lack of philosophy and a 
dearth of humor, their absence is hardly noticed 
in the swift movement of the narrative. The book 
is beautifully gotten up, and some of the illustra- 
tions are superb. Miss Johnston’s place among 
fiction writers of the first rank is now firmly estab- 
lished, and her future work will be awaited with 
the deepest interest by a large army of admirers. 





Monopolies and Trusts. By Richard T. Ely. Ph. 
D.. LL. D. New York: The Macmillan Com- 
pany, 1900. 

This volume, as the author tells us in his preface 
is a small part of a large work, “ The Distribution 
of Wealth.” upon which he has been engaged for 
the past seven years. The work under review. 
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which is the first volume in the so-called * Citizens’ 
Library of Economics, Politics and Sociology,” i: 
divided into five chapters, viz.: 1. The Idea of 
Monopoly; II. The Classification and Cause of 
Monopolies; III. The Law of Monopoly Price; 
IV. The Limits of Monopoly and the Permanency 
of Competition; V. The Concentration of Produc- 
tion and Trusts, and VI. Evils and Remedies. The 
author, as is well known, occupies the position of 
professor of political economy and director of the 
School of Economics, Political Science and His- 
tory in the University of Wisconsin, and is a writer 
and thinker of conceded eminence. His contribu- 
tion to the study of monopoly, its causes, evils and 
remedies, is carefully prepared; the style is clear 
and condensed, and the treatment of the subject 
eminently fair, as well as enlightening. As to 
possible remedies the conceded evils of 
monopoly, the author suggests the appointment of 
a federal buerau for the supervision of private cor- 
porations, conceding, at the same time, that this 
probably would require a modification the 
Federal Constitution. This is as far as Prof. Ely 
- is prepared to go. “It is difficult to escape the 
conclusion,” he says, “ that if it has become neces- 
sary to appoint a commission to regulate all the 
great businesses times, the present 
economic order has become bankrupt.” This the 
author does not believe, but he maintains, on the 
contrary, that the remedies suggested. with a few 
others to be mentioned, would prove sufficient for 
the disease of monopoly. He holds that when the 
movement has gone far enough along the lines 
recommended there will still be a wide field for 
free competition, in which there can be a large and 
spontaneous play of social forces. 


for 


of 


of modern 





The Criminal: His Personnel and Environment — 
A Scientific Study. By August Drahms. With 
an Introduction by Cesare Lombroso, Profes- 
sor of Psychiatry, University de Torino, Italy 
New York: The Macmillan Company, 1900. 

The author of this work is resident chaplain of 
the State prison at San Quentin, Cal. He is not 
only exceptionally well equipped for the produc- 
tion of such a work by education and training, but 
has had ample opportunity to study the criminal. 
his personnel and environment, at short range 

That he has improved the opportunity, a perusal 

of this work bears ample evidence. In his preface 

the author well says that physical and moral sound- 
ness excites no criticism and creates little interest. 


being the normal condition of man: departure 





therefrom arouses attention in proportion to its 
seriousness, and lays open a wide field of spectla- 
tive inquiry in the direction of cause and cure. 

The work constitutes a distinctly valuable contri- | 
bution to the better understanding of criminology 
in its moral, social, political and economic bear- 
ings. One of the best chapters in the book is that ! 
on “Juvenile Offenders.” in which the author 





makes many helpful suggestions. In his conclu- 


| sion he advocates the establishment of different 
| classes of prisons for different classes of offenders, 


and for the reason that there is a wide difference 
between strictness of discipline, hard labor and 
physical inconvenience on the one hand, and un 
necessary hardship and brutality in the sense of 
self-degradation and physical pain on the other, he 
would abolish all such humiliations as_ striped 
clothing, poll-shaving or whatever else tends to 
make a prisoner appear ridiculous, thereby corre- 
spondingly lowering his sense of self-respect. In 
another place the author says most truly that “ it 
is not length of sentence, but promptness and cer- 
tainty of trial and strict enforcement of sentence, 
aiter conviction, that are the best aids toward a 
wholesome respect for law and a guarantee against 
relapse.” 

In an introductory to the work Prof. Lombroso 
remarks: “I have not had the good fortune for 
some time to find an author who so thoroughly 
understands my ideas, and is able to express them 
with much clearness, as the author of this 
book.” He adds: “ This treatise, written by the 
chaplain of a penitentiary, is an evidence of the 
advancement of the American over the ultra- 
montane countries of Europe, where, if a clerical 
could be induced to touch upon such a theme at 
all, it would be only to combat one’s theories to 
the bitter end, even to the extent of employing 
the weapons of calumny and malice.” 


so 


> 
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Address by J. Newton Fiero, chairman com 
mittee on law Reform, State Bar Association, on 
Code Revision, before the special committee of 
the assembly on revision bills, February 28, ro00 

Martin’s Legal Synopses of Negotiable Instru 
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Association, at its meeting held in the city of 
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